“DEATH WITH DIGNITY”: A RECIPE FOR ELDER
ABUSE AND HOMICIDE (ALBEIT NOT BY NAME)

Margaret K. Dore’

INTRODUCTION

Death with Dignity Acts in Oregon and Washington authorize
physicians to write life-ending prescriptions for their patients.!
Oregon’s Act went into effect thirteen years ago.? Washington's
Act was passed as a citizen’s initiative in 2008 and went into
effect in 2009.2 Both Acts are touted as providing “choice” and
“control” for end-of-life decisions. During Washington’s
election, the “For Statement” in the voters’” pamphlet declared:
“Only the patient — and no one else — may administer the [lethal
dose].”* ~ Washington’s Act, however, does not say this

* Margaret Dore is an elder law/appellate attorney admitted to practice
in Washington State. She is a past chair of the Elder Law Committee of
the ABA Family Law Section. She is also a former law clerk to the
Washington State Supreme Court. For more information on Ms. Dore,
see www.margaretdore.com. This article is similar to articles
previously published in the Washington State BAR NEWS and the King
County BAR BULLETIN.

1. OR. REV. STAT. § 127.815 § 3.01(1)(k) (2009); WASH. REV. CODE ANN. §
70.245.040(1)(k) (West 2009).

2. OR.REV. STAT. §§ 127.800-995. Oregon’s Death with Dignity Act was passed
as Ballot Measure 16 in 1994 and went into effect in 1997. See Death With Dignity
Act, available at http://www.oregon.gov/DHS/ph/pas/ors.shtml (last visited Jan. 10,
2010).

3. WASH. REV. CODE ANN. § 70.245.903. Washington’s Death with Dignity Act
was passed as Initiative 1000 on November 4, 2008 and went into effect on March 5,
2009. See Washington State Dept. of Health, Ctr. for Health Statistics, Death with
Dignity Act, available at http://www.doh.wa.gov/dwda/default.htm (last visited Jan.
10, 2010). The full text of the Act is available at http://apps.leg.wa.gov/
RCW/default.aspx?cite=70.245 (last visited Jan. 10, 2010).

4. The voters” pamphlet for Initiative 1000 can be viewed on the website for
the Washington State Secretary of State, 2008 General Election Voter's Guide —

387



388 MARQUETTE ELDER’S ADVISOR [Vol. 11

anywhere. In fact, neither Act even requires the patient’s
consent when the lethal dose is administered.> This problem
and other problems are discussed below.

HOW THE ACTS WORK

Both Acts have an application process to obtain the lethal dose,
which includes a written request form with two required
witnesses.® One of these witnesses is allowed to be the patient’s
heir, who will benefit from the death.” Once the lethal dose is
issued by the pharmacy, there is no supervision over its
administration.® The death is not required to be witnessed by
disinterested persons.” No one is required to be present.!°

A COMPARISON TO PROBATE LAW

When signing a will, having an heir act as one of the witnesses
can support a finding of undue influence. Washington’s probate
code, for example, states that when one of two witnesses is a
taker under the will, there is a rebuttable presumption that the
taker/witness “procured the gift by duress, menace, fraud, or

Initiative Measure 1000, available at http://wei.secstate.wa.gov/osos/en/Pages/Online
VoterGuideGeneral2008.aspx?electionid=26#0sosTop (last visited April 10, 2010).

5. See WASH. REV. CODE ANN. § 70.245.010-904 and OR. REV. STAT. § 127.800-
995.

6. WASH. REV. CODE ANN. § 70.245.030(1); OR. REV. STAT. § 127.810 § 2.02(1).
See the Acts’ official lethal dose request forms requiring two witnesses, Washington
State Dept. of Health, Request for Medication to End My Life in a Humane and Dignified
Manner  (July 1, 2009), available at http://www.doh.wa.gov/dwda/forms/
WrittenRequest.pdf; Oregon State Dept. of Health, Request for Medication to End My
Life in a humane and Dignified Manner (Apr. 2006), available at http://www.
oregon.gov/DHS/ph/pas/docs/pt-req.pdf/pdf.

7. See WASH. REV. CODE ANN. §§ 70.245.030 and 70.245.220; see also OR. REV.
STAT. §§ 127.810 § 2.02, 127.897 § 6.01 (providing that one of two required witnesses
on the lethal dose request form cannot be a patient’s heir or other person who will
benefit from the patient’s death; the other witness may be an heir or other person
who will benefit from the death).

8. See generally WASH. REV. CODE ANN. §§ 70.245.010-904 and OR. REV. STAT.
§§ 127.800-995.

9. Id.

10. Id.
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undue influence.” "

Other states have similar laws. Consider Burns v. Kabboul,
which states: “[i]Jt will weigh heavily against the proponent [of
the will] on the issue of undue influence when the proponent
was . . . present at [its] dictation . . . .”?> The lethal dose request
process, which allows an heir to act as a witness on the request
form, does not promote patient choice. It invites coercion.

A RELAXED STANDARD OF COMPETENCY

In Washington, patients signing the lethal dose request form are
required to be “competent.”’® In Oregon, patients are required
to be “capable.”* Regardless of the term used, this is a relaxed
standard in which someone other than the patient is allowed to speak
for the patient. For example, the Washington Act states:
“’Competent’ means . . . a patient has the ability to make and
communicate an informed decision . . ., including communication
through persons familiar with the patient’s manner of communicating .
7715

There is no requirement that the person speaking for the
patient be a designated agent such as an attorney-in-fact.’® The
person could be an heir or a new “best friend.”?”

Regardless, without a requirement of strict competency,

11. WASH. REV. CODE ANN. § 11.12.160(2).

12. Burns v. Kabboul, 595 A.2d 1153, 1163 (Pa. Super. Ct. 1991).

13. WASH. REV. CODE ANN. § 70.245.010(11) (defining a “qualified patient” as a
“competent adult.”)

14. OR. REV. STAT. § 127.800 § 1.01(11) (defining a “qualified patient” as a
“capable adult.”)

15. WASH. REV. CODE ANN. § 70.245.010(3) (emphasis added). The Oregon Act
has similar language. See OR. REV. STAT. § 127.800 § 1.01(3) (stating “‘[c]apable’
means . . . a patient has the ability to make and communicate health care decisions . .
., including communication through persons familiar with the patient’s manner of
communicating . . ..” (Emphasis added).

16. See generally WASH. REV. CODE ANN. §§ 70.245.010-904 and OR. REV. STAT.
§§ 127.800-995.

17. Id. For a discussion of new “best friends” and other signs of elder financial
abuse, see METLIFE MATURE MARKET INSTITUTIONS, STUDY: BROKEN TRUST: ELDERS,
FAMILY, AND FINANCES: A STUDY ON ELDER FINANCIAL ABUSE PREVENTION, March
2009, at 22-23, available at  http://www.metlife.com/assets/cao/mmi/publications/
studies/mmi-study-broken-trust-elders-family-finances.pdf.
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both Acts set the stage for undue influence by heirs and others
who will benefit from the patient’s death.®

NO MENTAL STANDARD OF CONSENT REQUIRED AT THE TIME OF
ADMINISTRATION

Neither Act requires that the patient be competent, capable, or
even aware when the lethal dose is administered.’ There is also
no language requiring the patient’s consent at the time of
administration.?? Without these requirements, when the lethal
dose is administered, the Acts again set the stage for undue
influence and worse.

“DOCTOR SHOPPING”

Under both Acts, the initial decision as to whether the patient is
“competent” or “capable” is made by the doctor who will be
prescribing the lethal dose (the “attending physician”).?! As a
safeguard, this doctor is required to obtain a second opinion
from a “consulting physician.”?? In practice, this requirement is

18. See e.g., MONT. CODE ANN. § 28 2-407(2) (2009) (defining undue influence as
“taking an unfair advantage of another’s weakness of mind”); Burns v. Kabboul,
595 A.2d at 1162 (describing “weakened intellect” as a factor for undue influence).

19. Both Acts only address whether the patient is “competent” or “capable” in
conjunction with the lethal dose request, and not later at the time of administration.
See. WASH. REV. CODE ANN. §§ 70.245.010(3)(5)(11), 70.245.020(1), 70.245.030(1),
70.245.040(1)(a)(d), 70.245.050, 70.245.120(3)(4), 70.245.220 (regarding “sound
mind”); OR. REV. STAT. §§ 127.800 § 1.01(3)(5)(11), 127.805 § 2.01(1), 127.810 §
2.02(1), 127.815 § 3.01(1)(a)(d), 127.820 § 3.02, 127.855 § 3.09(3), 127.855 § 3.09(3),
127.897 § 6.01 (regarding “sound mind.”)

20. Both Acts contain provisions requiring that a determination of whether a
patient is acting “voluntarily” be made in conjunction with the lethal dose request,
not later. ~ See WASH. REV. CODE ANN. §§ 70.245.020(1), 70.245.030(1),
70.245.040(1)(a)(d), 70.245.050, 70.245.120(3)(4), 70.245.220; OR. REV. STAT. §§ 127.805
§ 2.01(1), 127.810 § 2.02(1), 127.815 § 3.01(1)(a)(d), 127.820 § 3.02, 127.855 § 3.09(3),
127.855 § 3.09(4), 127.897 § 6.01.

21. WASH. REV. CODE ANN. § 70.245.040(1)(a); OR. REV. STAT. § 127.815 §
3.01(1)(a).

22. WASH. REV. CODE ANN. § 70.245.040(1)(d) (requiring the attending
physician to refer the patient to a consulting physician to confirm that the patient is
“competent”); OR. REV. STAT. § 127.815 § 3.01(1)(d) (requiring the attending
physician to refer the patient to a consulting physician “for a determination that the
patient is capable . ...”)
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circumvented through “doctor shopping.” Dr. Charles Bentz
describes the following incident:

[My patient’s cancer specialist] asked me to be the
“second opinion” for his suicide . . . I told her that
assisted-suicide was not appropriate for this patient
and that I did NOT concur . . . [A]pproximately two
weeks later my patient was dead from an overdose
prescribed by this doctor . .. .2

In other words, the prescribing doctor asks multiple doctors

to give the second opinion until one agrees to do so.

“SELF-ADMINISTER” DOES NOT NECESSARILY MEAN THAT A
PATIENT ADMINISTERS THE LETHAL DOSE TO HIMSELF

Both acts imply that patients administer the lethal dose to
themselves. There is, however, nothing in either Act that
requires this. There is no language that “only” the patient can
administer the lethal dose to himself.?*

The Washington Act instead states that the patient may
“self-administer” the dose.?> In an Orwellian twist, the term
“self-administer” does not mean that administration will
necessarily be by the patient. “Self-administer” is instead
defined as the patient’s “act of ingesting.” The Washington Act
states: ““Self-administer’ means a qualified patient’s act of ingesting
medication to end his or her life . . .” (Emphasis added).?

In other words, someone else putting the lethal dose in the
patient’s mouth qualifies as proper administration because the
patient will thereby “ingest” the dose.”” Someone else putting

23. Charles Bentz, Don't Follow Oregon’s Lead: Say No to Assisted Suicide, HAWAII
REPORTER, Feb. 13, 2009, at 11 3, 4, http://www.hawaiireporter.com/story.aspx?4048
b066-5612-4ede-86d6-c7fd385703d1 (last visited Jan. 10, 2010).

24. See supra at Introduction, note 5 and accompanying text. See also WASH.
REV. CODE ANN. §§ 70.245.010-904 and OR. REV. STAT. §§127.800-995.

25. See WASH. REV. CODE ANN. §§ 70.245.010(7)(11)(12), 70.245.020(1),
70.245.090, 70.245.170, 70.245.220.

26. WASH. REV. CODE ANN. § 70.245.010(12).

27. Neither Act defines “ingest.” See WASH. REV. CODE ANN. §§ 70.245.010-904
and OR. REV. STAT. §§127.800-995. Dictionary definitions include “to take (food,
drugs, etc.) into the body, as by swallowing, inhaling, or absorbing” (emphasis added).
WEBSTER'S NEW WORLD COLLEGE DICTIONARY, www.yourdictionary.com/ingest
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the lethal dose in a feeding tube or IV nutrition bag will also
qualify because the patient will thereby “absorb” the dose, i.e.,
“ingest” it.%

Oregon’s Act does not use the term “self-administer.”? The
Act does, however, refer to administration as the “act of
ingesting.”3  Official forms for both Acts also refer to
administration as “ingestion,” “ingesting,” and other forms of
the word “ingest.”® With administration defined as mere
ingestion, someone else is allowed to administer the lethal dose

to the patient.

BOTH ACTS ALLOW INVOLUNTARY KILLING

In summary, someone other than the patient is allowed to
administer the lethal dose.> The Acts contain no requirement
that the patient be competent, capable, or even aware when the
lethal dose is administered.®® There is no requirement that the
patient consent when the lethal dose is administered.
Intentionally killing an incompetent or unaware person, or
intentionally killing some other person without his consent, is
homicide.®® Both Acts, however, allow this result as long as the

(last visited Jan. 23, 2010).

28. WEBSTER'S NEW WORLD COLLEGE DICTIONARY, supra note 27.

29. See OR. REV. STAT. §§ 127.800-995.

30. OR. REV. STAT. § 127.875 § 3.13 (stating “[n]either shall a qualified patient’s
act of ingesting medication to end his or her life in a humane and dignified manner
have an effect upon a life, health, or accident insurance or annuity policy.”
(Emphasis added)).

31. See Washington State Dept. of Health, Attending Physician’s After Death
Reporting ~ Form, available at http://www.doh.wa.gov/dwda/forms/AfterDeath
ReportingForm.pdf (referring to administration of the lethal dose as “ingestion,”
“ingesting,” and other forms of the word “ingest”); see also Oregon Dept. of Human
Servs., Oregon’s Death With Dignity Act Attending Physician Interview Form, available
at http://www.Oregon.gov/DHS/ph/pas/docs/mdintdat.pdf (referring to
administration of the lethal dose as “ingestion,” “ingesting,” and other forms of the
word “ingest.”)

32. Supranotes 24-31 and accompanying text.

33. Supranotes 19-20 and accompanying text.

34. Id.

35. Cf. WASH. REV. CODE ANN. §§ 9A.32.010 (defining “homicide”), 9A.32.020
(regarding “premeditation”), 9A.32.030 (defining “murder in the first degree”) and
OR. REV. STAT. § 163.005 (defining “criminal homicide.”)
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action taken is “in accordance with” the Act. For example,
Washington’s Act states: “Actions taken in accordance with this
chapter do not, for any purpose, constitute . . . homicide, under
the law.”%

THE ACTS” OFFICIAL REPORTS AND FORMS PROVIDE FURTHER
SUPPORT THAT THE ACTS ALLOW INVOLUNTARY KILLING

Under both Acts, physicians and pharmacists who
participate in the lethal dose request process are required to
complete official forms. The data collected is summarized in
annual statistical reports, which are displayed on official web
sites.%

None of these official forms and reports ask about, or report
on, patient competency, consent, or awareness at the time of
administration, or whether the patient administered the lethal
dose to himself.?® These factors are not relevant to compliance
with either Act.

COUNTER ARGUMENTS

Proponents sometimes argue that “only” the patient can
administer the lethal dose because both Acts prohibit mercy
killing and active euthanasia (another name for mercy killing).>
This argument is word play. The prohibition against mercy
killing and euthanasia is defined away in the next sentence. For
example, the Washington Act states: “Nothing in this chapter
authorizes . . . mercy killing, or active euthanasia. Actions taken

36. WASH. REV. CODE ANN. § 70.245.180(1); OR. REV. STAT. § 127.880 § 3.14
(stating that “[a]ctions taken in accordance with [this Act] shall not for any purpose,
constitute . . . homicide, under the law.”)

37. Oregon Dep’t of Human Servs.,, Death With Dignity Act, available at
http://www.oregon.gov/DHS/ph/pas/ (last visited Mar. 22, 2010); Washington State
Dep’t of Health Ctr. For Health Statistics, Death with Dignity Act, available at
http://www.doh.wa.gov/dwda (last visited Mar. 22, 2010).

38. Id.

39. WEBSTER'S NEW WORLD COLLEGE DICTIONARY, http://www.your
dictionary.com/mercy-killing (last visited Apr. 3, 2010) (defining “mercy killing” as
“euthanasia.”)
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in accordance with this chapter do not, for any purpose,
constitute . . . mercy killing [also known as ‘euthanasia’] . ...”#

Proponents may also argue that patient consent is required
because patients may rescind the request for the lethal dose “at
any time.”#! A provision that a patient “may” rescind is not,
however, the same thing as a right to give consent when the
lethal dose is administered. Consider, for example, a patient
who obtained the dose on a “just-in-case” basis without
consenting to taking it. If such patient would later become
incompetent, be sedated, or simply be sleeping, he would not
have the ability to rescind. Without the right to consent,
someone else could, nonetheless, administer the lethal dose to
him. Without the right to consent, the patient’s promised
control over the “time, place, and manner” of his death is an
illusion.

Finally, proponents may argue that the Acts protect patients
due to provisions that impose civil and criminal liability.#> None
of these provisions penalize administration of the lethal dose
without the patient’s consent.*

NO WITNESS AT THE DEATH

If, for the purpose of argument, the Acts do not “allow” a
patient’s death without his consent, patients are, nonetheless,
unprotected from this result due to the lack of required
witnesses at the death.** Without witnesses, the opportunity is
created for someone other than the patient to administer the
lethal dose to the patient without his consent. Even if he

40. WASH. REV. CODE ANN. § 70.245.180(1); OR. REV. STAT. § 127.880 § 3.14
(stating that “[n]othing in [this chapter] shall be construed to authorize . . . mercy
killing or active euthanasia. Actions taken in accordance with [this chapter] shall not, for
any purpose, constitute . . . mercy killing [also known as ‘euthanasia’] . .. .” (Emphasis
added)).

41. WASH. REV. CODE ANN. § 70.245.100; OR. REV. STAT. § 127.845 § 3.07.

42. WASH. REV. CODE ANN. § 70.245.200; OR. REV. STAT. § 127.890 § 4.02.

43. Id.

44. See Washington and Oregon Acts in their entirety. WASH. REV. CODE ANN.
§§ 70.245.010-904; OR. REV. STAT. §§ 127.800-995 (lacking a requirement that
administration be witnessed by a disinterested party or anyone at all).
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struggled, who would know? The lethal dose request would
provide the alibi.

This scenario would seem especially significant for patients
with money. A California case, People v. Stuart, states:
“[Flinancial considerations [are] an all too common motivation
for killing someone . ...”%

OFFICIAL COVER

In Washington, a further alibi is provided by a reporting
requirement that medical examiners, coroners, and even
prosecuting attorneys treat the death as “natural.”* Any death
certificate not complying with this requirement is to be rejected
by the Washington State Registrar.#” In Oregon, the Act does not
require the death to be treated as natural.#* This is, however,
local practice.*

ILLUSORY LIABILITY FOR UNDUE INFLUENCE

Both Acts impose criminal, but not civil liability for undue
influence in connection with the lethal dose request.*® Undue
influence is a civil concept, which is not capable of being
criminally enforced.

Neither Act defines undue influence or provides elements
of proof.s’ Undue influence is, regardless, a traditionally

45. People v. Stuart, 67 Cal. Rptr. 3d 129, 143 (Cal. App. 2007).

46. See Washington State Dep’t of Health, Instructions for Medical Examiners,
Coroners, and Prosecuting Attorneys: Compliance with the Death with Dignity Act
(revised Apr. 8, 2009), available at http://www.doh.wa.gov/dwda/forms/
MEsAndCoroners.pdf.

47. 1d.

48. OR.REV. STAT. §§ 127.800-995.

49. See Bentz, supranote 23, at 4.

50. WASH. REV. CODE ANN. § 70.245.200(2) (stating that “[a] person who coerces
or exerts undue influence on a patient to request medication to end the patient’s life
... 1s guilty of a Class A felony.”) The Oregon statute has nearly identical language.
See OR. REV. STAT. § 127.890 § 4.02(2) (stating that “[a] person who coerces or exerts
undue influence on a patient to request medication for the purpose of ending the
patient’s life . . . shall be guilty of a Class A felony.”)

51. See Washington and Oregon Acts in their entirety. WASH. REV. CODE ANN.
§§70.245.010-904; OR. REV. STAT. §§ 127.800-995.
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equitable concept “not susceptible of precise definition . .. .”2
For example, in Washington, the test for undue influence
consists of multiple nonexclusive factors.®® With this situation,
the “crime” of undue influence is too undefined and/or vague to
be enforced.>

Both Acts also allow conduct that would generally provide
proof of undue influence (allowing an heir to act as a witness on
the lethal dose request form).>> How do you prove beyond a
reasonable doubt that undue influence occurred when the Act
prohibiting undue influence also specifically allows conduct
used to prove undue influence? It is hard to say. The purported
criminal liability is, regardless, illusory.

THE ANNUAL REPORTS ARE CONSISTENT WITH ELDER ABUSE
As noted above, both Acts require annual statistical reports.>

Washington has generated one report.”” In Oregon, there have
been twelve reports.>

52. Mark Reutlinger, Washington Law of Wills and Intestate Succession,
WASHINGTON BAR ASSOCIATION 88 (2006).

53. Estate of Lint, 957 P.2d 755, 764 (Wash. 1998) (stating the test for undue
influence:

The most important of such facts are (1) that the beneficiary occupied a
fiduciary or confidential relation to the testator; (2) that the beneficiary
actively participated in the preparation or procurement of the will; and (3)
that the beneficiary received an unusually or unnaturally large part of the
estate. Added to these may be other considerations, such as the age or
condition of health and mental vigor of the testator, . . .)

54. See City of Tacoma v. Luvene, 827 P.2d 1374, 1384 (Wash. 1992) (stating that
prohibited conduct must be defined “with sufficiently specificity to put citizens on
notice of what conduct they must avoid . . .”); see also Mays v. State, 68 P.3d 1114,
1120-21 (Wash. App. 2003) (holding a statute unconstitutionally vague where
“reasonably intelligent persons must guess at its meaning.”)

55. Supra notes 6-12 and accompanying text.

56. WASH. REV. CODE ANN. § 70.245.150(3); OR. REV. STAT. § 127.865 § 3.11(3).

57. Washington State Dep’t of Health, Washington State Department of Health
2009 Death with Dignity Act Report (2009), available at http://www.doh.wa.gov/
dwda/forms/DWDA_2009.pdf.

58. Oregon has generated twelve annual reports. Oregon Dep’t of Human
Servs., Death with Dignity Annual Reports, available at http://www.oregon.gov/DHS/
ph/pas/ar-index.shtml (last visited Apr. 15, 2010).
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In Oregon and Washington, the annual reports do not track
income or net worth.® They do, however, show that the
majority of people who have died under the Acts have been
well-educated and covered by private insurance.®® Typically,
people with these attributes would be those with money, i.e., the
middle class and above. The statistics also show that the
majority of persons dying have been age sixty-five or older.®!

These statistics can be explained by older persons with
money feeling a “duty to die” so as to pass on funds to their
heirs.®? The statistics are also consistent with elder abuse. A
recent MetLife Mature Market Institute Study states that
“le]lders” vulnerabilities and larger net worth make them a
prime target for financial abuse . . . [v]ictims may even be
murdered by perpetrators who just want their funds and see
them as an easy mark.”

THE BARBARA WAGNER SCENARIO

The statistics, which also show poor people dying, are also
consistent with the “Barbara Wagner” scenario. Wagner was an

59. Id.; see Washington State Dep’t of Health, supra note 57.

60. In Oregon, 67.3% of the 460 people who died as of the most recent report,
had some college or higher education; in Washington, 61% of the 47 people who
died had some college or higher education. See Oregon Dep’t Of Human Servs.,
Table 1: Characteristics and End-of-Life care of 460 DWDA Patients Who Died After
Ingesting a Lethal Dose of Medication, By Year, Oregon, 1998-2009, available at
http://www.oregon.gov/DHS/ph/pas/docs/yr12-tbl-1.pdf [hereinafter Table 1]. See
also Washington State Dep’t of Health, supra note 57, at 5. To date, 507 people have
died in Oregon and Washington combined, of which 355 (70%) have had private
insurance.

61. Table 1, supra note 60; Washington State Dep’t of Health, supra note 57, at 5.

62. See, e.g., Licia Corbella, If Doctors Who Won't Kill are ‘Wicked,” the World Is
Sick, THE CALGARY HERALD, Jan. 10, 2009, available at http://www.canada.com/
calgaryherald/news/story.html?id=83835868-7f89-40bd-b16e-8bc961d41b39 (last
visited Jan. 10, 2010); see Dr. Margaret White, Lefter in Response to Nurses,
Undertakers, and the Duty to Die, THE TIMES, July 30, 2009, available at
http://www.timesonline.co.uk/tol/comment/letters/article6732198.ece (stating “I am
happy here in the nursing home with no wish to die, but were voluntary euthanasia
to be made legal I would feel it my absolute duty to ask for it as I now have 19
descendents who need my legacy.”)

63. MetLife Mature Market Institutions, supra note 17, at 4, 24.
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indigent resident of Oregon who had lung cancer. The Oregon
Health Plan refused to pay for a drug to possibly prolong her life
and offered to pay for her assisted suicide instead.®® Unable to
afford the drug, she was steered to suicide.®

CITIZENS ARE “BURDENS”

In both Washington and Oregon, the official reporting forms
include a check-the-box question with seven possible “concerns”
that contributed to the lethal dose request.” These concerns
include the patient’s feeling that he was a “burden.”® The
prescribing doctor is instructed: “Please check ‘yes,” ‘no,’ or
‘don’t know’ depending on whether or not you believe that a
concern contributed to the request.”

In other states, a person being described as a “burden” is a
warning sign of abuse. For example, Sarah Scott of Idaho Adult
Protection Services describes the following “warning sign”:
“Suspect behavior by the caregiver . . . [d]escribes the vulnerable adult
as a burden or nuisance.””

The recommendation is that when such “warning signs”
exist, a report should be made to law enforcement and/or to the
local adult protective services provider.”” Washington and

64. For articles discussing Wagner, see Margaret Datiles, A Price on your Head,
WASH. TIMES, Nov. 2. 2008, available at http://www.washingtontimes.com/
news/2008/nov/02/a-price-on-your-head/ (last visited Jan. 15, 2010); Susan
Donaldson James, Death Drugs Cause Uproar in Oregon 1, ABC NEWS, Aug. 6, 2008,
available at  http://www.abcnews.go.com/Health/Story?id=5517492&page=  (last
visited Jan. 15, 2010); and Katu.com, Letter Noting Assisted Suicide Raises Questions
(July 30, 2008), available at http://www katu.com/news/26119539.html?video=
YHI&t=a (last visited Jan. 15, 2010) (video transcript of Barbara Wagner).

65. Id.

66. Id.

67. See Attending Physician’s After Death Reporting Form, supra note 31, at
question 7; see also Oregon’s Death With Dignity Act Attending Physician Interview
Form, supra note 31, at Question 13.

68. Id.

69. Id.

70. Sarah Scott, Adult Protection: Safeguarding Every Person’s Basic Human Right
to a Safe and Decent Life, Regardless of Age, Regardless of Condition 3 (on file with
author) (emphasis added).

71. Id. (stating that these ““warning signs’ should . . . serve as indicators that a
problem may exist and a report should be made to law enforcement or to the local
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Oregon, by contrast, instruct its doctors to check a “burden” box.

Washington and Oregon promote the idea that its citizens
are burdens, which justifies the prescription of lethal drugs to
kill them. Washington’s and Oregon’s Acts do not promote
patient “control,” but officially sanctioned abuse of vulnerable
adults.

INDIVIDUAL “OPT OUTS” ARE NOT ALLOWED

Neither state’s Act allows patients to opt out of its provisions.
The Washington Act states that any provision that affects
whether a person may make or rescind a lethal dose request “is
not valid.””? Oregon’s Act has a similar provision.”? So, if a
person knows he gets talked into things, and he doesn’t want to
get talked into requesting the lethal dose, committing suicide
and/or facilitating his own homicide, he is not allowed to make
legal arrangements to try and prevent it. So much for personal
“choice” and “control.”

PEOPLE COMMIT SUICIDE ANYWAY

It should be remembered that patients have the “choice” to
commit suicide without legalization. Vermont resident, Kelly
Bartlett, states “[s]uicide advocates talk about the ‘right to
suicide,” forgetting that patients . . . already can and do commit
suicide.”7*

Adult Protection service provider.”)

72. WASH. REV. CODE ANN. § 70.245.160(1) (stating that “[a]ny provision in a
contract, will, or other agreement, whether written or oral, to the extent the provision
would affect whether a person may make or rescind a request for medication to end his or
her life in a humane and dignified manner, is not valid.” (Emphasis added)).

73. OR. REV. STAT. § 127.870 § 3.12(1) (stating “[n]o provision in a contract, will, or
other agreement, whether written or oral, to the extent the provision would affect whether
a person may make or rescind a request for medication to end his or her life in a humane
and dignified manner, shall be valid.” (Emphasis added)).

74. Kelly Bartlett, Letter to Editor in Response to Legalizing Suicide Draws in
Others, BURLINGTON FREE PRESS, Dec. 9, 2008 (on file with author).
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THE BIG PICTURE

SIGNING THE FORM WILL LEAD TO A LOSS OF CONTROL

By signing the lethal dose request form, the patient takes an
official position that if he dies suddenly, no questions should be
asked. He will be unprotected against others in the event he
obtains the dose on a “just-in-case” basis or changes his mind
and decides that he wants to live. This would seem especially
important for older people with money. There is, regardless, a
loss of control.

PROGNOSES CAN BE WRONG

Both Acts apply to adults determined by an “attending
physician” and a “consulting physician” to have a disease
expected to produce death within six months.” But, what if the
doctors are wrong? This is the point of a 2008 Seattle Weekly
article.”® The article states: “Since the day [the patient] was
given two to four months to live, [she] has gone with her
children on a series of vacations. . . . ‘[w]e almost lost her
because she was having too much fun, not from cancer’ [her son]
chuckles.” 7

CONCLUSION

Death with Dignity Acts in Oregon and Washington State are
not about patient “choice” and “control.” These laws instead
enable people to pressure others to an early death or to even
cause that death on an involuntary basis. What was previously

75. WASH. REV. CODE §§ 70.245.040(1)(a), 70.245.050, 70.245.010(13); OR. REV.
STAT. §§ 127.815 § 3.01(a), 127.820 § 3.02, 127.800 § 1.01(12).

76. Nina Shapiro, Terminal Uncertainty: Washington’s New “Death with Dignity”
Law Allows Doctors to Help People Commit Suicide — Once Theyve Determined That the
Patient Has Only Six Months to Live. But what if they're wrong?, THE SEATTLE WEEKLY,
Jan. 14, 2009, available at http://www .seattleweekly.com/2009-01-14/news/terminal-
uncertainty/ (last visited Jan. 10, 2010).

77. Id.
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“homicide” is now “death with dignity.” Elderly persons with
money, i.e., the middle class and above, appear to be especially
atrisk. Don’t let “death with dignity” come to your state.

POSTSCRIPT

Shortly after Washington’s Act was passed in 2008, a Montana district
court held that there was a constitutional right to physician assisted
suicide, which was vacated by the Supreme Court of Montana on
December 31, 2009.78  Per that decision, physician-assisted suicide is,
instead, decriminalized under certain narrow conditions.” The court
held that “a terminally ill patient’s consent to physician aid in dying
constitutes a statutory defense to a charge of homicide against the
aiding physician when no other consent exceptions apply.”s

On January 13, 2010, a proposed Death with Dignity Act similar
to the Oregon and Washington Acts was defeated in the New
Hampshire State House, 242 to 113.%

Between January 1994 and June 2009, there were 113 legislative
proposals to legalize physician-assisted suicide and/or euthanasia in
twenty-four states, all of which were defeated, tabled for the session,
and/or languished with no action taken.®

78. See Baxter v. State, 224 P.3d 1211, 1222, I 51 (Mont. 2009).

79. See Greg Jackson. & Matt Bowman, Analysis of Implications of the Baxter Case
on Potential Criminal Liability for the Montana Family Foundation (April 2010), available
at http://www.montanafamily.org/portfolio/pdfs/Baxter_Decision_Analysis_v2.pdf.

80. Id. See Baxter, 224 P.3d at 1214, 1221, ] 11, 50. The court also commented
that the only person who might conceivably be prosecuted for criminal behavior is
the physician who prescribes a lethal dose of medication.” The court thereby
overlooked the issue of elder abuse perpetrated by family members, new “best
friends,” and others.

81. See H.R. 304, 161st Leg., 2d Sess. (N.H. 2010), available at
http://www.gencourt.state.nh.us/ (last visited Apr. 11, 2010).

82. Int'l Task Force on Euthanasia & Assisted Suicide, Attempts to Legalize
Euthanasia/Assisted Suicide in the United States (2009), available at http://www.
internationaltaskforce.org/pdf/200906_attempts_to_legalize_assisted_suicide.pdf.





