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The Stamm Case and Guardians ad Litem
by Margaret K. Dore, Esq.' © 2004

On June 1, 2004, the Washington State Court of Appeals
issued In re Guardianship of Stamm v. Crowley, 121 Wash.
App. 830,91 P.3d 126 (2004). Stamm is the first Washington
State case to address the admissibility of guardian ad litem
testimony in a guardianship case. Itlimits the admissibility
of such testimony.

Stamm is part of anational trend by courts to define the
proper role of guardians ad litem and also parenting
evaluators who perform similar functions. This article
discusses Stamm as well as this trend and the situation in
other states. The article concludes with a discussion of
implications for guardianship practice.

A. Stamm Limits Admissibility

With the issuance of Stamm, the Washington State
Court of Appeals limits its prior guardian ad litem case,
Fernando v. Nieswandt, 87 Wn. App. 103, 940 P.2d 1380
(1997). Fernando, a child custody case, seemed to state that
aguardian ad litem’s recommendations and testimony are
always admissible. Id. at 107-08. Stamm, by contrast, limits
admissibility to testimony which is helpful to the trier of
fact under ER 702. A guardian ad litem is not to be a mere
vehicle for hearsay. Stamm states:

We ... hold that the trial court has discretion under
ER 702 to permit a [guardian ad litem] to testify to
his or her opinions if the court is persuaded the
testimony will be of assistance, and may ... state
the basis for those opinions, including hearsay.

This is not to suggest, however, that all informa-
tion relied upon by a [guardian ad litem] should
automatically be recounted at trial. The [guardian
ad litem’s] testimony must notbe used as a vehicle
to present and reiterate otherwise inadmissible
hearsay. ...

The testimony of a [guardian ad litem] must be
carefully evaluated to ensureitis indeed helpful to
the fact finder. An opinion formed on inadequate
or unreliable grounds cannot be helpful. (Foot-
notes omitted).

Stamm, 121 Wn. App. at 837-8.

Stamm also limits admissibility by providing that a
guardian ad litem is not to testify as to his or her assess-
ments of credibility. Stamm states:

[A guardian ad litem's] subjective assessments of

credibility are irrelevant. Questions of credibility

and the weight to be given to evidence are matters

solely within the province of the fact finder.
Stamm,121 Wn. App. at 839.

B. Reversible Error

In Stamm, the guardian ad litem had testified that her
recommendations “depended upon her assessment of cred-
ibility” and that her role was to act as the “eyes and ears”
of the court. Id. at 840. The jury followed her recommenda-
tions “almost to the letter” so that a guardianship was
imposed. Id. at 843. Stamm reversed due to the “substantial
likelihood” that her testimony had encroached on the jury
as fact finder. Stamm states:

[W]e must conclude the [guardian ad litem’s] im-
proper description of her role was prejudicial and
there is a substantial likelihood that [her] im-
proper testimony [on credibility] affected thejury’s
verdicts.

Id. at 844.

C. A National Trend

Stamm is part of anational effort toincrease the reliabil-
ity of outcomes in cases involving guardians ad litem and
parenting evaluators. There is also a small, but growing,
movement urging the elimination of such persons from
court proceedings.? Even supporters concede there can be
problems. For example, Meredith Lynn Hardy and Nancy
Bradburn-Johnson, state:

[A]necdotes were given of [guardian ad litem]
abuses ... which centered on the futility of chal-
lenging a [guardian ad litem] once appointed and
of the difficulties in challenging [their] recommen-
dations in court. ...

Many of the concerns voiced have a legitimate
factual foundation. (footnotes omitted)?

Since publication of this commentary, the Washington
State Supreme Court has adopted new court rules, the
“GALRs.”

In other states, it appears that Tennessee has imposed
the most stringent restrictions on guardians ad litem. For
child custody abuse and neglect cases, Tennessee nolonger
has guardian ad litem reports and recommendations. The
reasoning for this change is described below:

Those who have supported the continuation of
this practice ... have asserted that allowing the
[guardian ad litem] to gather and synthesize evi-
dence and make recommendations enables the
judge to dispose of the case more efficiently be-
cause thejudge can rely on the [guardian ad litem]
as a kind of expert witness/special master.
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Inadopting the guidelines, the Supreme Court has
embraced a contrary position: that judicial
decision-making should be based on evidence pre-
sented in court, subject to cross examination and to
therulesregarding admissibility thatare designed
to ensure a fair and accurate decision-making
process.*

Tennessee also restricts the admissibility of guardian
ad litem testimony generally. See e.g., Toms v. Toms, 98
S.W.3d 140, 144 (Tenn. 2003):

We conclude that the guardian ad litem’s reports
were hearsay and that the trial court erred in
relying upon the reports as the basis for its custody
determination.

Additional caselaw from other states is listed in the
endnote below.?

D. Implications for Practice

Per Stamm, its limitations on admissibility are more
significant when the guardian ad litem testifies before a
jury. Stamm states:

[W]hat might be appropriate in a written report
and testimony to the court is not necessarily ap-
propriate in testimony before a jury ...

[T]he judge can cast a skeptical eye when called
for. But a jury has no basis for such discernment.
(Spacing changed).

Stamm, 121 Wn. App. at 838-9, and 841.

With this situation, counsel for a proposed ward who
finds himself opposing a guardian ad litem recommenda-
tion for guardianship should ask for a jury. Through voir
dire of the guardian ad litem, he may be able to exclude the
guardianad litem’s testimony inits entirety. Specificissues
would include:

* Is the proffered testimony “helpful” under ER 702?

* Is the recommendation based on the guardian ad
litem’s assessment of credibility?

Counsel for the proposed ward should also be certain
to object. In Stamm, there was a standing objection to
hearsay and also a request for a corrective instruction that
the guardian ad litem was not the “eyes and ears” of the
court.* Without these objections, Mr. Stamm’s appeal might
not have been successful.

E. Other Potential Challenges

The imposition of a guardianship is a severe loss of
liberty akin to involuntary commitment or incarceration.
Matter of Guardianship of Hedin, 528 N.W.2d 567, 573-74

(Iowa 1995). Counsel for the proposed ward should there-
fore also consider the possibility of Constitutional argu-
ments. For example, if Mr. Stamm had been a criminal
defendant, admission of the guardian ad litem’s opinion as
to capacity, i.e., his “guilt,” would have been inadmissible
on Constitutional grounds.” This argument did not prevail
in Stamm, but could prevail with a different factual sce-
nario or additional briefing.?

Counsel for a proposed ward should also consider a
challenge to the idea that guardianship is a “benefit.”® For
example, if stress from the guardianship proceeding is
causing the proposed ward to have high blood pressure,
the argument can be made thatimposition of the guardian-
ship will be harmful and should be denied."” The fact finder
should alsobe informed of the guardianship’s cost, that the
fees to pay for the guardianship may cause the proposed
ward to be spent down. The fact finder could also be
informed of the increasing reports of guardianship abuse,
forexample, per the recenthearings of U.S. Senator Craig."

F. Conclusion

Stamm is an important case for guardianship practi-
tioners, especially for those who represent proposed wards.
Future case law may provide yet additional changes.
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Having the original will secured in the Repository
avoids the pitfalls inherent in these old concepts.

5. Safe Deposit Box

The Repository also saves clients the ongoing expense
of a safe deposit box and saves the family the expense and
nuisance of drilling a box after death.

6. Practice Tip

Clients should fill out the Will Repository Clerk’s form
when they execute their wills and be offered the option to
file their wills under seal following execution. This legisla-
tion was sponsored by the WSBA Real Property, Probate
and Trust Section, ably lead by Barbara Sherland and by
the Washington Chapter of the National Academy of Elder
Law Attorneys.
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qualifying a trustas a designated beneficiary. However,
the beneficiary designations in both of these examples
become less and less appropriate as the size of the IRA
increases.

Strike a Proper Balance. Combinations of the various
estate planning and tax planning factors are far too
numerous for discussion here. The facts and
circumstances of the client, as well as the client’s
desires, make each situation unique. Sometimes it may
be possible to balance the various estate planning and
tax planning considerations. Unfortunately, there will
be other times thatitis necessary for the client to decide
among competing considerations.

Naming an Individual as Beneficiary

Naming an individual as the beneficiary of the client’s
IRA is the simplest form of beneficiary designation.
Absent any special estate planning considerations,
many planners also consider it the preferred form of
beneficiary designation. An individual qualifies as a
designated beneficiary, so he/she has the opportunity
to benefit from continued tax- deferred growth of the
account by receiving distributions over his/her life
expectancy. The reason it may be the preferred form of
beneficiary designation is that there is probably less
chance for the client or planner to inadvertently cost
the beneficiary the tax deferral opportunity. While a
trust may be drafted in a manner to qualify as a
designated beneficiary, thelikelihood of inadvertently
losing the tax deferral opportunity increases due to the
complex rules of trust qualification as a designated
beneficiary. (Those rules are discussed later in the
outline.)

Naming a Spouse as a Beneficiary

Selecting a Spouse. For most married people, the
spouse is usually the first choice as beneficiary. While
this is often the result of factors not involving estate
planning or tax planning, such a choice has certain tax
planning advantages.

Required Minimum Distribution (RMD) Calculation.
If the client has selected his/her spouse as the
designated beneficiary, the spouse may choose tobegin
distributions from the IRA by December 31 of the year
following the year of the client’s death, just like any
other designated beneficiary. If the spouse is the sole
beneficiary, the spouse may use the moreadvantageous
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